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Defendants were convicted in the United States
District Court for the Eastern District of New York,
Jacob Mishler, Chief Judge, of having conspired to
violate the federal narcotics laws, and they ap-
pealed. The Court of Appeals, Waterman, Circuit
Judge, held, inter alia, that the indictment of one
defendant by the same grand jury which heard her
give immunized testimony constituted a violation
of her Fifth Amendment rights and her right to due
process.  
 
Conviction of one defendant reversed; convictions
of remaining defendants affirmed.  
 

West Headnotes  
 
[1] Criminal Law 110 42.7(2)  
 
110 Criminal Law  
     110II Defenses in General  
           110k42 Immunity to One Furnishing Inform-
ation or Evidence  
               110k42.7 Enforcement of Grant of Im-
munity  
                     110k42.7(2) k. Evidence. Most Cited
Cases  
     (Formerly 110k42)  
Once a defendant demonstrates that he has testified
under grand jury immunity to matters relating to a
                               
  

 

federal prosecution of that defendant, prosecution
has affirmative duty to prove that evidence it pro-
poses to use is derived from legitimate source
wholly independent of compelled testimony.
U.S.C.A.Const. Amend. 5; 18 U.S.C.A. § 6002.  
 
[2] Criminal Law 110 42.6  
 
110 Criminal Law  
     110II Defenses in General  
           110k42 Immunity to One Furnishing Inform-
ation or Evidence  
               110k42.6 k. Effect of Grant of Immunity.
Most Cited Cases  
     (Formerly 110k42)  
Statute prohibiting any use of immunized grand
jury testimony against the witness in any criminal
case prohibits use of such testimony not merely at
trial, but in grand jury proceedings as well; there-
fore, fact that none of grand jury witness' immun-
ized testimony was introduced at her later trial did
not establish that statute was not violated when
same grand jury which heard her immunized testi-
mony later returned indictment against her.
U.S.C.A.Const. Amend. 5; 18 U.S.C.A. § 6002.  
 
[3] Constitutional Law 92 4663  
 
92 Constitutional Law  
     92XXVII Due Process  
          92XXVII(H) Criminal Law  
               92XXVII(H)5 Evidence and Witnesses  
                     92k4661 Statements, Confessions, and
Admissions  
                         92k4663 k. Voluntariness in Gener-
al. Most Cited Cases  
     (Formerly 92k266(2))  
 
Indictment and Information 210 10.1(4)  
 
210 Indictment and Information  
     210II Finding and Filing of Indictment or Pre-
sentment  
          210k10 Finding of Grand Jury  
               210k10.1 Validity in General  
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                     210k10.1(4) k. Irregularities in Finding
Indictment in General. Most Cited Cases  
Government failed to discharge its burden of
demonstrating that, although same grand jury which
had heard witness' immunized testimony later re-
turned indictment against her, evidence upon which
witness' indictment was grounded came from
wholly independent source; witness' indictment
therefore violated her Fifth Amendment and due
process rights. U.S.C.A.Const. Amend. 5; 18
U.S.C.A. § 6002.  
 
[4] Grand Jury 193 34  
 
193 Grand Jury  
     193k34 k. Participation of Prosecuting Attorney,
Attorney General, or Special Attorney. Most Cited
Cases  
It is impermissible prosecutorial conduct for Gov-
ernment to use same grand jury that heard immun-
ized testimony of witness to indict him after he test-
ifies, charging him with criminal participation in
matters being studied by such grand jury. 18
U.S.C.A. § 6002.  
 
[5] Federal Courts 170B 386  
 
170B Federal Courts  
     170BVI State Laws as Rules of Decision  
           170BVI(B) Decisions of State Courts as Au-
thority  
               170Bk386 k. State Constitutions and Stat-
utes, Validity and Construction. Most Cited Cases  
     (Formerly 106k366(1))  
 
Federal Courts 170B 391  
 
170B Federal Courts  
     170BVI State Laws as Rules of Decision  
           170BVI(B) Decisions of State Courts as Au-
thority  
               170Bk388 Federal Decision Prior to State
Decision  
                     170Bk391 k. Sources of Authority; As-
sumptions Permissible. Most Cited Cases  
     (Formerly 106k370(5))  
 

Where telephone taps were ordered pursuant to
state statutes, validity of such orders would be de-
termined under state law but equivalent federal stat-
utes and relevant federal decisional law could be
considered where there was inadequate state case
law on particular point. CPL N.Y. 700.15, subd. 4,
700.20, subd. 2; 18 U.S.C.A. § 2510 et seq.  
 
[6] Telecommunications 372 1468  
 
372 Telecommunications  
     372X Interception or Disclosure of Electronic
Communications; Electronic Surveillance  
           372X(B) Authorization by Courts or Public
Officers  
               372k1464 Application or Affidavit  
                     372k1468 k. Necessity; Inadequacy of
Other Procedures. Most Cited Cases  
     (Formerly 372k516, 372k496)  
Affidavit submitted to state courts in support of
state wiretap applications adequately established
that normal investigative techniques would be un-
availing. CPL N.Y. 700.15, subd. 4, 700.20, subd. 2.  
 
[7] Telecommunications 372 1473  
 
372 Telecommunications  
     372X Interception or Disclosure of Electronic
Communications; Electronic Surveillance  
           372X(B) Authorization by Courts or Public
Officers  
               372k1471 Conduct and Duration of Sur-
veillance  
                     372k1473 k. Scope; Minimization.
Most Cited Cases  
     (Formerly 372k520, 372k496)  
Telephone wiretaps were operated so as to properly
minimize interception where, although all calls
were monitored, recording equipment was deactiv-
ated as soon as call was determined to be personal
in nature and only spot checks were thereafter made
to insure that conversation did not turn to subject of
narcotics. CPL N.Y. 700.30, subd. 7.  
 
[8] Telecommunications 372 1473  
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372 Telecommunications  
     372X Interception or Disclosure of Electronic
Communications; Electronic Surveillance  
           372X(B) Authorization by Courts or Public
Officers  
               372k1471 Conduct and Duration of Sur-
veillance  
                     372k1473 k. Scope; Minimization.
Most Cited Cases  
     (Formerly 372k520, 372k496)  
Mere fact that every conversation is monitored does
not of necessity render wiretap surveillance violat-
ive of minimization requirement. CPL N.Y. 700.30,
subd. 7.  
 
[9] Criminal Law 110 338(3)  
 
110 Criminal Law  
     110XVII Evidence  
          110XVII(D) Facts in Issue and Relevance  
               110k338 Relevancy in General  
                     110k338(3) k. Evidence Relevant in
Connection with Offer of Proof or Evidence
Already Introduced. Most Cited Cases  
Proof that defendants in drug prosecution failed to
file federal income tax returns during period of al-
leged drug conspiracy was admissible to show that
defendants had no bona fide source of income upon
which they could have drawn to make their large
purchases. Comprehensive Drug Abuse Prevention
and Control Act of 1970, §§ 202, 401(a)(1), 403(b),
406, 1010(a)(1), 1013, 21 U.S.C.A. §§ 812,
841(a)(1), 843(b), 846, 960(a)(1), 963; Federal
Rules of Evidence, rule 404(b), 28 U.S.C.A.  
 
[10] Criminal Law 110 1166(6)  
 
110 Criminal Law  
     110XXIV Review  
          110XXIV(Q) Harmless and Reversible Error  
               110k1166 Preliminary Proceedings  
                     110k1166(6) k. Joinder or Severance
of Counts or Codefendants. Most Cited Cases  
     (Formerly 110k1166(1))  
Wife was not prejudiced by trial court's failure to
grant her severance in joint prosecution with hus-
                               
  

 

band on drug charges where, although court at first
refused to allow her to introduce evidence explain-
ing that reason she made frequent trips to New
York was to visit her husband while he was incar-
cerated in New York state prison, when court later
indicated that it would permit such testimony, but
wife thereafter failed to introduce such evidence.  
 
[11] Double Jeopardy 135H 151(3.1)  
 
135H Double Jeopardy  
     135HV Offenses, Elements, and Issues Fore-
closed  
          135HV(A) In General  
               135Hk139 Particular Offenses, Identity of  
                    135Hk151 Conspiracy; Racketeering  
                         135Hk151(3) Conspiracy and Sub-
stantive or Predicate Offense  
                               135Hk151(3.1) k. In General.
Most Cited Cases  
     (Formerly 135Hk151(3), 110k200(6))  
Conspiracy count may be charged along with sub-
stantive offenses in same indictment, or charged
separately, and defendant tried separately, without
violation of principle of double jeopardy.
U.S.C.A.Const. Amend. 5.  
 
[12] Double Jeopardy 135H 146  
 
135H Double Jeopardy  
     135HV Offenses, Elements, and Issues Fore-
closed  
          135HV(A) In General  
               135Hk139 Particular Offenses, Identity of  
                     135Hk146 k. Drugs and Narcotics.
Most Cited Cases  
     (Formerly 110k200(1))  
So long as elements of each offense are sufficiently
distinct from those of other offenses separately
charged, multiple violations of narcotics laws
arising out of single transaction may be tried in two
or more separate trials without violation of prin-
ciple of double jeopardy. U.S.C.A.Const. Amend. 5 . 
 
[13] Double Jeopardy 135H 151(5)  
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135H Double Jeopardy  
     135HV Offenses, Elements, and Issues Fore-
closed  
          135HV(A) In General  
               135Hk139 Particular Offenses, Identity of  
                    135Hk151 Conspiracy; Racketeering  
                         135Hk151(3) Conspiracy and Sub-
stantive or Predicate Offense  
                               135Hk151(5) k. Drug or Narcot-
ics Cases. Most Cited Cases  
     (Formerly 110k200(6))  
 
Judgment 228 751  
 
228 Judgment  
     228XIV Conclusiveness of Adjudication  
           228XIV(D) Judgments in Particular Classes
of Actions and Proceedings  
               228k751 k. Criminal Prosecutions. Most
Cited Cases  
Where charge of defendant's involvement with nu-
merous coconspirators in far-flung narcotics ven-
ture, and proof of his active participation in con-
spiracy to import heroin and cocaine and to distrib-
ute those drugs in various United States locations,
was entirely distinct from his earlier conviction on
single charge of possession of narcotics, and where
no issue was determined in defendant's favor at his
prior trial on substantive offense, trial on latter
charges was not prevented either by principles of
double jeopardy or by doctrine of collateral estop-
pel.  
 
[14] Conspiracy 91 47(12)  
 
91 Conspiracy  
     91II Criminal Responsibility  
          91II(B) Prosecution  
               91k44 Evidence  
                    91k47 Weight and Sufficiency  
                         91k47(3) Particular Conspiracies  
                               91k47(12) k. Narcotics and Dan-
gerous Drugs. Most Cited Cases  
Evidence in prosecution for conspiracy to violate
federal narcotics laws refuted defendants' conten-
tion that there were multiple conspiracies rather
                               
  

 

than a single conspiracy. Comprehensive Drug Ab-
use Prevention and Control Act of 1970, §§ 202,
401(a)(1), 406, 1010(a)(1), 1013, 21 U.S.C.A. §§
812, 841(a)(1), 846, 960(a)(1), 963.  
 
[15] Criminal Law 110 412(4)  
 
110 Criminal Law  
     110XVII Evidence  
          110XVII(M) Declarations  
               110k411 Declarations by Accused  
                    110k412 In General  
                         110k412(4) k. Circumstances Af-
fecting Admissibility in General. Most Cited Cases  
Surreptitious tape recordings of conversations
between defendant in drug prosecution and govern-
ment witness were properly admitted into evidence
despite fact that, when recordings were made, de-
fendant was under indictment on separate and unre-
lated state narcotics charge and was represented by
counsel in that pending case who was not present.
U.S.C.A.Const. Amend. 5.  
 
[16] Criminal Law 110 1169.12  
 
110 Criminal Law  
     110XXIV Review  
          110XXIV(Q) Harmless and Reversible Error  
               110k1169 Admission of Evidence  
                     110k1169.12 k. Acts, Admissions, De-
clarations, and Confessions of Accused. Most Cited
Cases  
Although error occurred when government agent
inadvertently mentioned that defendant in drug pro-
secution had referred during a conversation to a
pending state narcotics charge, such error was
harmless in view of overwhelming evidence of de-
fendant's guilt and nature and context of comment.  
 
[17] Criminal Law 110 412(4)  
 
110 Criminal Law  
     110XVII Evidence  
          110XVII(M) Declarations  
               110k411 Declarations by Accused  
                    110k412 In General  
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                         110k412(4) k. Circumstances Af-
fecting Admissibility in General. Most Cited Cases  
Sixth Amendment rights of defendant in drug pro-
secution were not violated by admission into evid-
ence of statements made by him to police while he
was being interrogated at police station house as
victim of kidnapping, even though federal agents
who were investigating his narcotics activities were
permitted to overhear his interrogation.
U.S.C.A.Const. Amend. 6.  
 
[18] Criminal Law 110 412.1(2)  
 
110 Criminal Law  
     110XVII Evidence  
          110XVII(M) Declarations  
               110k411 Declarations by Accused  
                     110k412.1 Voluntary Character of
Statement  
                         110k412.1(2) k. Statements While
in Custody; Persons to Whom Made. Most Cited
Cases  
Statements made by defendant in narcotics prosecu-
tion to police while he was being interrogated as
victim of kidnapping were voluntarily made and
therefore properly admitted in evidence.  
 
[19] Criminal Law 110 369.2(7)  
 
110 Criminal Law  
     110XVII Evidence  
          110XVII(F) Other Offenses  
               110k369 Other Offenses as Evidence of
Offense Charged in General  
                     110k369.2 Evidence Relevant to Of-
fense, Also Relating to Other Offenses in General  
                         110k369.2(3) Particular Offenses,
Prosecutions for  
                               110k369.2(7) k. Narcotics, Li-
quor, and Gaming. Most Cited Cases  
Statements made to police at station house while
defendant was being questioned as kidnapping vic-
tim were properly admissible in prosecution of de-
fendant as drug conspirator where such statements,
although contended by defendant to have been ad-
mitted as evidence of other crimes, were relevant as
                               
  

 

proof of his membership in narcotics conspiracy.
Comprehensive Drug Abuse Prevention and Con-
trol Act of 1970, §§ 202, 401(a)(1), 403(b), 406,
1010(a)(1), 1013, 21 U.S.C.A. §§ 812, 841(a)(1),
843(b), 846, 960(a)(1), 963.  
*1004 Joel A. Brenner, New York City (Gino E.
Gallina, New York City, on the brief), for defend-
ant-appellant Hinton.  
 
Irving J. Bishop, Brooklyn, N.Y., for defendant-ap-
pellant Beckwith.  
 
Lawrence K. Feitell, New York City, for defendant-
appellant Cameron.  
 
Joseph I. Stone, New York City, for defendant-ap-
pellant Carter.  
 
Jeffrey C. Hoffman, New York City, for defendant-
appellant John Darby.  
 
Leslie A. Blau, New York City, for defendant-ap-
pellant Thelma Darby.  
 
Harold I. Venokur, Brooklyn, N.Y., for defendant-
appellant Bates.  
 
Gary R. Sunden, New York City, for defendant-ap-
pellant McCargo.  
 
David A. DePetris, Asst. U.S. Atty. (David G.
Trager, U.S. Atty., E.D.N.Y., Paul B. Bergman and
Alvin A. Schall, Asst. U.S. Attys., Brooklyn, N.Y.,
on the brief), for plaintiff-appellee.  
 
 
Before WATERMAN, HAYS and MESKILL, Cir-
cuit Judges.  
 
WATERMAN, Circuit Judge:  
 
Following a ten week jury trial in the United States
District Court for the Eastern District of New York,
appellants Barbara Hinton, William Beckwith,
James Carter, David Bates, Scarvey McCargo,
Charles Cameron, John Darby, and Thelma Darby
were convicted of conspiracy to violate the federal
narcotics laws, 21 U.S.C. §§ 812, 841(a)(1), 846, 
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960(a)(1) and 963. Four of them, Hinton, Beckwith, 
John Darby, and Bates, were also convicted of us- 
ing the telephone to further the conspiracy, 21 
U.S.C. § 843(b). In support of their prayers for re- 
versal, appellants raise a plethora of claims; but, 
save one raised by Barbara Hinton as set forth be- 
low, we find these claims to lack merit. Accord- 
ingly, we affirm all of the convictions except the 
conviction of Barbara Hinton.  
 
 

I. FACTS  
 
Appellants, and ten other co-defendants, were 
charged in Count One of an indictment filed Janu- 
ary 29, 1975, with conspiring between September, 
1968, and January, 1975, to import into the United 
States, and to distribute and possess with intent to 
distribute, substantial quantities of heroin and co- 
caine. In Counts Two through Nine of the indict- 
ment, many, though not all, of the defendants were 
separately charged with using the telephone to fur- 
ther the conspiracy charged in Count One.FN1  
 

FN1. Hinton was so charged in two counts, 
Beckwith in five counts, John Darby in 
five counts, Bates in two counts, Thelma 
Darby in one count, and Matthews in six 
counts.  

 
Two defendants pleaded guilty prior to trial.FN2 
Three other defendants, including *1005 Frank 
Matthews, the kingpin of the narcotics operation, 
were, and still are, fugitives.FN3 Of the remaining 
thirteen defendants who proceeded to trial before 
Chief Judge Mishler, five were acquitted by the 
jury.FN4 The eight convicted at trial, all of whom 
now appeal their convictions, were each sentenced 
to at least two years imprisonment;FN5 and, except 
for John Darby and Carter, they have all been re- 
leased pending appeal.  
 

FN2. Donald Conner and Walter Rosen- 
baum. Conner pleaded guilty to the con- 
spiracy charge and was sentenced to ten 
years imprisonment, a special parole term 
                               
  

 

of five years, and a $10,000 fine. Rosen-
baum, who testified as a Government wit-
ness, pleaded guilty to a superseding in-
formation charging a violation of 21
U.S.C. § 843(b); and the court suspended
the imposition of sentence, imposing a
three year term of probation. The underly-
ing conspiracy charge was dismissed.  

 
FN3. Gattis Hinton and Fred Brown are the
two others yet at large.  

 
FN4. Robert Currington, Ernest Robinson,
James E. Martinez, Lucy Matthews, and
Marzella Steele Webb, named in the con-
spiracy count, were so acquitted.  

 
FN5. The judgments of conviction, and the
sentences imposed, were entered against
the appellants as follows:  

 
Barbara Hinton-convicted on conspiracy
count and on one telephone count; acquit-
ted on second telephone count. Sentenced
to two years imprisonment and a three year
special parole term on Count 1; to a con-
current two year term of imprisonment on
the telephone count.  

 
William Beckwith-convicted on conspiracy
count and one telephone count. Sentenced
to fifteen years imprisonment, a special ten
year parole term, and a $25,000 fine on
Count One; to a concurrent four year pris-
on term on the telephone count.  

 
James W. Carter-convicted on conspiracy
count. Sentenced to fifteen years imprison-
ment and a five year special parole term.  

 
Scarvey McCargo-convicted on conspiracy
count. Sentenced to five years imprison-
ment and a five year special parole term.  

 
Charles W. Cameron-convicted on conspir-
acy count. Sentenced to eight years impris-
onment, a five year special parole term,
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and a $5,000 fine.  
 

John Darby-convicted on conspiracy count
and five telephone counts. Sentenced on
Count One to fifteen years imprisonment, a
five year special parole term, and a
$25,000 fine; on Counts Four through
Eight, to three years imprisonment, each
consecutive to each other, but concurrent
to Count One.  

 
Thelma Darby-convicted on conspiracy
count; acquitted on telephone count. Sen-
tenced to five years imprisonment, a five
year special parole term, and a $25,000 fine.  

 
David C. Bates-convicted on conspiracy
count and on one telephone count; acquit-
ted of one telephone count. Sentenced to
eight years imprisonment, a special parole
term of five years, and a $5,000 fine on
Count One; to a concurrent four year pris-
on term on the telephone count.  

 
No elaborate recitation of the rather extensive facts
need be given in order to construct a backdrop for
the arguments appellants have raised. In essence,
the Government's proof at trial established the ex-
istence of a large narcotics conspiracy operating
from 1968 through 1975, with the not uncommon
structure of receivers, distributors, couriers for sub-
organizations, and suppliers of diluents used in the
“cutting” of narcotics.  
 
Frank Matthews, common-law husband of appellant
Hinton, occupied a central position in the operation;
and it was he who principally orchestrated the im-
portation of drugs from connections abroad, largely
from Venezuela. The drugs were then diluted and
packaged at one of the organization's drug “mills,”
such as the apartment located at 925 Prospect
Street, Brooklyn, nicknamed the “Ponderosa,” and
were thereafter distributed by organization lieuten-
ants and other connections in Maryland,
Pennsylvania, Ohio, New York, North Carolina,
                               
  

 

and other United States locations. McCargo, a Mat-
thews lieutenant, worked principally at the
“Ponderosa,” cutting and bagging narcotics. Carter,
an upper-level receiver of narcotics from the organ-
ization, acted as the major distributor in Maryland,
utilizing a sub-cadre of couriers and connections in
that state. For instance, in late 1970, there was a
shortage of heroin in Maryland; and several of
Carter's people met to discuss the problem. Purcel
Wylie, a Carter courier, told one of Carter's custom-
ers, Norman Coleman, that Frank Matthews was
Carter's connection and that to obtain a supply of
narcotics he was to call a phone number in New
York to contact Matthews' wife, Hinton, and that
she would connect Wylie with one of the organiza-
tion's lieutenants who would supply the heroin.  
 
*1006 John Darby, a key lieutenant in the organiza-
tion, supervised the distribution of narcotics in
Pennsylvania. After Darby was arrested in Septem-
ber, 1972, and later was sentenced on a state “gun”
charge to imprisonment in New York, his wife, ap-
pellant Thelma Darby, assumed his functions in the
organization. In 1974, in particular, she had fre-
quent contact with Walter Rosenbaum, who sup-
plied the organization with mannitol and quinine
used in cutting narcotics. Bates and Cameron, ma-
jor receivers of narcotics from the Matthews organ-
ization, distributed in Pennsylvania and North Car-
olina, respectively. Beckwith acted as one of Mat-
thews' lieutenants, assisting in the acquisition of
diluents through Rosenbaum and other contacts.
There was also evidence that Beckwith owned one
of the organization's “cutting mills,” an apartment
at 101 E. 56th Street, Brooklyn, from which, among
other things, a 32-gallon drum and oar used to cut
and mix heroin, sifters, spoons, and other “cutting”
paraphernalia, cases of quinine, various quantities
of heroin and cocaine, and approximately $148,000
in cash were seized on September 15, 1972, during
a search incident to a valid warrant.  
 
Investigation by federal and state narcotics agents
of the Matthews organization commenced in 1971,
apparently as a result of the observations of one
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Detective Kowalski of the New York City Police
Department, who lived at 130 Clarkson Avenue,
Brooklyn, a building in which Matthews and Hin-
ton also maintained an apartment. In 1971 and
1972, Kowalski observed several of the appellants,
including Hinton, John and Thelma Darby, Mc-
Cargo, and Cameron, frequently entering and leav-
ing the apartment; and, on occasion, he observed
them carrying paper bags, attache cases, and suit-
cases. Kowalski's observations triggered surveil-
lance by federal and state authorities of the comings
and goings of Matthews and other organization
members from other locations utilized by the organ-
ization, including 3333 Henry Hudson Parkway,
Bronx. In 1972, surveillance was greatly increased;
and in June and August of that year, two court-
ordered wiretaps were obtained for the 3333 Henry
Hudson Parkway apartment and for 7 Buttonwood
Road, Toad Hill, Staten Island, a large residence
built by Matthews and Hinton. A September, 1972,
search of the 130 Clarkson Avenue apartment fol-
lowed shortly thereafter; and various documents
were turned up which concerned money received
from narcotics purchasers and disclosed some of
the expenditures made by the organization.  
 
The arrest of various organization members in 1972
and 1973, such as that of Norman Coleman in
March, 1972, and their agreements to cooperate
with the Government, assisted federal and state au-
thorities in pursuing the already extensive investig-
ation underway. In January, 1973, Frank Matthews
was arrested in Las Vegas, Nevada. His arrest, and
the organization's efforts directed at meeting his
$325,000 bail bond, reduced from an initial
$5,000,000, threw the organization into temporary
disarray. Following the posting of the bond, Mat-
thews “jumped” bail; and he has since been at
large. After Rosenbaum's arrest and agreement to
cooperate with the Government in June, 1973, un-
dercover agents began to infiltrate the organization,
posing at times as prospective suppliers of the then
scarce diluents quinine and mannitol. Organization
narcotics sales nonetheless continued through early
1975.  
 
 

II. THE INDICTMENT OF BARBARA HINTON  
 
Appellant Hinton raises seven points of error, one
of which is of importance and is discussed forth-
with. She claims that her indictment by the same
grand jury which heard her give immunized testi-
mony constitutes a violation of her Fifth Amend-
ment rights and her right to due process, and that,
accordingly, as to her, the indictment must be dis-
missed and her conviction after having been tried
upon that indictment must be reversed.  
 
The grand jury which returned the instant indict-
ment was convened in June, 1972. On November
21, 1972, Hinton appeared*1007 before that grand
jury for the first time. After giving some 20 pages
of testimony, during which she claimed her priv-
ilege against self-incrimination as to nearly all
questions not pertaining to her “pedigree,” she was
excused. The Government subsequently sought an
order granting Hinton immunity; and on February
16, 1973, the late Judge George Rosling of the U.S.
District Court, Eastern District of New York,
signed such an order. On February 20, 1973, Hinton
was recalled to testify; but she persisted in claiming
her privilege and was shortly thereafter excused,
apparently to enable the prosecutor and her attorney
to discuss the immunity issue. She was then re-
called on both February 21 and March 7, 1973, dur-
ing which appearances she gave approximately 200
pages of testimony. Two years later, this same
grand jury, the grand jury which had heard her im-
munized testimony, indicted her; and she stood trial
on the allegations contained in that indictment.  
 
At trial, Hinton's counsel moved at least three times
for a dismissal of the indictment, or, in the alternat-
ive, for a hearing on the issue of whether the indict-
ment had been tainted by the improper use of her
immunized testimony. Judge Mishler did not dis-
miss the indictment, and at first declined to grant
the alternative request for a hearing; but he stated
that he would examine the grand jury minutes to as-
certain whether an independent source existed for
the evidence upon which the indictment was foun-
ded. Later, upon a renewed motion, the court stated
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that “[i]f the defendant is convicted I will give you
a full hearing.” However, when counsel, after the
Government had rested, again moved for a hearing,
the judge, stating that he had decided against Hin-
ton's petition, retracted his earlier commitment.FN6  
 

FN6. Judge Mishler concluded that there
was no need for a hearing as “there is no
question in my mind that the Government
used none of the testimony that she gave
before the grand jury.” There is no evid-
ence in the record, however, that the Gov-
ernment was ever required to affirmatively
establish that the indictment was based on
evidence fully independent of Hinton's
testimony.  

 
Judge Mishler further concluded, in agree-
ment with the Government's position, that
the necessity for permitting the same grand
jury to indict Hinton that had heard Hin-
ton's immunized testimony was occasioned
by the fact that the grand jury's term exten-
ded from 1972 to 1975 during which so
many witnesses were heard in connection
with this conspiracy that “it's very likely
that some of the witnesses who appeared
before the Grand Jury, some of them might
be targets, and were also indicted by the
Grand Jury. It seems like a needless pro-
cess, to just hear the entire testimony and
hand it over to [a new] Grand Jury for in-
dictment.”  

 
Hinton contends that, as to her, the indictment was
necessarily tainted by the grand jury's having heard
her immunized testimony; and thus that she has
suffered an unconstitutional deprivation of her priv-
ilege against self-incrimination. She further con-
tends that, inasmuch as the Government was never
required to show that it had an independent source
for the evidence which formed the basis of her in-
dictment, the trial court's refusal to conduct a hear-
ing on the issue of taint constitutes reversible error.
The Government counters that the evidence under-
lying Hinton's indictment was obtained or derived
                               
  

from an independent source because: (1) Hinton's
testimony was entirely self-exculpatory; (2) she
was indicted nearly two years after giving her im-
munized testimony; and (3) the evidence incrimin-
ating Hinton came primarily from one Donald
James, who testified before the grand jury prior to
Hinton, and also came from the wiretaps conducted
in June through September, 1972.  
 
At first glance, it would seem that where the indict-
ment is returned by the same grand jury which
heard the defendant's immunized testimony, it
would be virtually impossible for the Government
to show that it had an independent source for the in-
dictment's evidentiary base as “[d]espite any in-
structions from the judge, it would be well nigh im-
possible for the grand jurors to put [the immunized
witness's] answers out of their minds, cf. *1008
Bruton v. United States, 391 U.S. 123, 88 S.Ct.
1620, 20 L.Ed.2d 476 (1968)....” Goldberg v.
United States, 472 F.2d 513, 516 (2d Cir.1973).FN7  
 

FN7. It has been suggested, however, that
this dictum from Judge Friendly's opinion
in Goldberg has been overruled by United
States v. Calandra, 414 U.S. 338, 94 S.Ct.
613, 38 L.Ed.2d 561 (1974). United States
v. Dornau, 491 F.2d 473, 481 n. 15 (2d
Cir.1974). This suggestion is based on the
dictum in Calandra, supra, 414 U.S., at
345, 94 S.Ct., at 618, that “an indictment
valid on its face is not subject to challenge
on the ground that the grand jury acted ...
on the basis of information obtained in vi-
olation of a defendant's Fifth Amendment
privilege against self-incrimination,” citing
Lawn v. United States, 355 U.S. 339, 78
S.Ct. 311, 2 L.Ed.2d 321 (1958). We agree
with appellant Hinton that the Dornau sug-
gestion is suspect, inasmuch as the Gold-
berg panel considered Lawn and concluded
that that decision did not settle the ques-
tion, 472 F.2d at 516 n. 4, a viewpoint
which we share. Lawn involved two suc-
cessive grand juries, the first of which
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heard defendants' testimony and received
their records, and the second of which re-
turned the indictment upon which they
were tried. In direct contrast to the instant
case, the defendants in Lawn “had no reas-
on, beyond suspicion, to believe that the
[second] grand jury considered any of the
materials produced by petitioners before
the [first] grand jury.” 355 U.S., at 348-49,
78 S.Ct., at 317. Where the grand jury
which hears the witness's testimony and
the grand jury which indicts is the same
grand jury, as here, consideration of the
immunized testimony by that jury is a vir-
tual certainty.  

 
Here, however, the issue is complicated by the
Government's assertions, assertions emphasized by
the trial court, that, in fact, Hinton gave no incrim-
inating testimony before the grand jury, and that
she did not admit any knowing involvement in the
facts and circumstances later charged in the indict-
ment against her. From this, the Government con-
tends in its brief that Hinton's testimony was not
necessary to form a factual predicate for her indict-
ment. The Assistant United States Attorney did ad-
mit at oral argument, however, that it was not until
after Hinton's own testimony that he realized the
extent of her involvement. Further, the Government
argues that Hinton's denial of any involvement in
the narcotics operation the grand jury was studying
left her in the same position as if she had claimed
the Fifth Amendment privilege.  
 
[1] Analysis must begin with 18 U.S.C. § 6002, the
immunity statute. It provides, in relevant part, that:  
 
[N]o testimony or other information compelled un-
der the order [granting immunity] (or any informa-
tion directly or indirectly derived from such testi-
mony or other information) may be used against the
witness in any criminal case, except a prosecution
for perjury, giving a false statement, or otherwise
failing to comply with the order.  
 
The question here is whether any of Hinton's im-
                               
  

 

munized testimony, or any information directly or
indirectly derived from that testimony, was used
against her in her prosecution. In Kastigar v. United
States, 406 U.S. 441, 92 S.Ct. 1653, 32 L.Ed.2d
212 (1972), in upholding the constitutionality of §
6002, the Court stated that once a defendant
demonstrates that he has testified under immunity
to matters relating to the federal prosecution, the
prosecution has “the affirmative duty to prove that
the evidence it proposes to use is derived from a le-
gitimate source wholly independent of the com-
pelled testimony.” 406 U.S. at 460, 92 S.Ct. at 1665
. As we have previously emphasized, the burden
imposed by Kastigar requires not merely a showing
by the Government that the immunized testimony
was not the indictment's “legal cause”; rather, the
prosecution must establish that the legitimate evid-
ence upon which the indictment was founded was
gleaned from a source “wholly independent of the
compelled testimony.” United States v. Kurzer, 534
F.2d 511, 516 (2d Cir.1976).  
 
[2] The cases since Kastigar in which appellate
courts were faced with the claim that evidence was
improperly derived from immunized testimony, or
that the immunized testimony was itself improperly
used, are of little assistance in resolving the ques-
tion here. None of them involved the situation
where the same grand jury which heard a witness's
testimony returned an indictment against that wit-
ness based upon *1009 facts about which the wit-
ness testified.FN8 It is clear from these subsequent
cases, however, that the fact that none of Hinton's
immunized testimony was introduced at the trial
does not resolve the question, for § 6002 speaks to
any use of the immunized testimony against the
witness in any criminal case, and so prohibits its
use not merely at trial, but in the grand jury pro-
ceedings as well. United States v. Kurzer, supra; cf.
Kirby v. Illinois, 406 U.S. 682, 688-9, 92 S.Ct.
1877, 32 L.Ed.2d 411 (1972).  
 

FN8. United States v. Kurzer, 534 F.2d
511 (2d Cir.1976); United States v. Bi-
anco, 534 F.2d 501, 510-11 (2d Cir.1976); 
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United States v. DeDiego, 167
U.S.App.D.C. 252, 511 F.2d 818 (1975);
United States v. First Western State Bank
of Minot, North Dakota, 491 F.2d 780 (8th
Cir.), cert. denied sub nom. Thompson v.
United States, 419 U.S. 825, 95 S.Ct. 42,
42 L.Ed.2d 49 (1974); United States v.
Catalano, 491 F.2d 268, 272 (2d Cir.), cert.
denied, 419 U.S. 825, 95 S.Ct. 42, 42
L.Ed.2d 48 (1974); United States v.
McDaniel, 449 F.2d 832 (8th Cir.), on re-
mand, 352 F.Supp. 585 (D.N.D.1972),
aff'd, 482 F.2d 305 (8th Cir.1973). See also
United States v. Dornau, 359 F.Supp. 684
(S.D.N.Y.1973), rev'd on other grounds,
491 F.2d 473 (2d Cir.), cert. denied, 419
U.S. 872, 95 S.Ct. 132, 42 L.Ed.2d 111
(1974).  

 
[3] We cannot agree with the trial judge that the
Government has satisfied its burden of demonstrat-
ing a “wholly independent” source for the evidence
upon which Hinton's indictment was grounded.
Even if Hinton in her testimony before the grand
jury substantially denied any involvement in the
conspiracy, that denial does not preclude the pos-
sibility of improper use against her of her testi-
mony. A juror can draw an inference of a witness's
guilt from either a confirmation of, or a denial of
participation in, acts about which he is questioned.
For instance, if witness X denies involvement in a
situation in which one or several other witnesses
have already confirmed X's participation, the jurors
could reasonably draw an inference that X had not
truthfully testified about the incident. Distrust of
his testimony on that one point could reasonably
lead the jurors to distrust all or a large part of X's
testimony on other matters. If witness X had kept
silent, or had been permitted to assert his Fifth
Amendment privilege, those negative inferences
would have been precluded.  
 
We are thus unpersuaded by the Government's con-
tention that the evidentiary basis for the indictment
of Hinton was derived in toto from the testimony of
                               
  

 

Donald James and the wiretaps. While that evid-
ence may have been incriminating, it is difficult, if
not impossible, to determine, without questioning
the grand jurors themselves, whether, standing
alone, it would have justified the indictment of Hin-
ton. The Government found it necessary to call
Hinton under grant of immunity after James had
testified, and this would tend to indicate his testi-
mony was not sufficient to inculpate her, and the
jurors needed to have her face them before deciding
to indict.  
 
The fact that Hinton was indicted some two years
after she testified also fails to negate the existence
of taint. As she notes, we have no information as to
whether her testimony was later reread to, or sum-
marized for, the grand jury, or whether any leads or
other information were derived from her testimony
that were later used by the Government in obtaining
evidence to influence the grand jury's decision
whether to indict her. This Government argument
that the lapse of time cleanses taint borders on the
frivolous: there was but one indictment, and it was
returned against all of the defendants when the
grand jury had completed its 31-months of studies.
Likewise, the Government's final argument is also
particularly unconvincing; to wit, that it would have
been too costly and time-consuming to convene a
new grand jury to indict Hinton inasmuch as the
original grand jury had heard scores of witnesses
during its 31-months term.  
 
Thus we conclude that there has been no compli-
ance with the Kastigar requirement that the Govern-
ment must affirmatively prove that the evidence
against Hinton was derived from a wholly inde-
pendent source; but we are now faced with the
equally important issue of whether a hearing to as-
certain whether the immunized testimony was im-
properly used is a fit remedy to be applied here. We
are convinced that such a *1010 hearing on the
question of taint would not suffice. Beyond the
foreseeable difficulties of establishing at a hearing
that the grand jurors, when they decided to indict,
did not improperly use the immunized testimony or
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leads or evidence derived from it, for us to condone 
the practice of having the same grand jury that 
heard the immunized testimony indict the witness 
who so testified FN9 is to invite action where the 
cure is worse than the malady. The prospect of 
peering into the grand jurors' minds, or of examin- 
ing them individually, to ascertain whether Hinton's 
testimony was improperly used, is both impractical 
and unpalatable.FN10 To so defile the secrecy of 
the grand jury process is to compound the problem 
the Government has created, rather than to alleviate 
it. The alternative of convening a grand jury district 
from that which heard the immunized testimony is 
not so onerous as to justify the jeopardizing of a de- 
fendant's Fifth Amendment rights. To hold other- 
wise is to permit intrusion into the long-approved 
common law secrecy of the grand jury process.  
 

FN9. Of course the right of any grand jury 
to consider (18 U.S.C. § 6002) “a prosecu- 
tion for perjury, giving a false statement, 
or otherwise failing to comply with the or- 
der [granting immunity]” is not involved in 
this appeal in any way.  

 
FN10. The apparent necessity for examin- 
ing the grand jurors themselves at a hear- 
ing to determine whether any of the im- 
munized testimony was improperly used 
against the defendant does not pertain in 
those cases where the question is whether 
an illegitimate use was made by a sub- 
sequent, entirely separate grand jury or at 
the trial of the defendant. In those cases, 
exploration of the question of taint can be 
made through examination of the defend- 
ant, the witnesses for the prosecution, and 
the witnesses whose testimony incrimin- 
ated the defendants, see, e.g., United States 
v. Kurzer, 534 F.2d at 515-518, and by re- 
view of the prosecution's evidence and of 
the grand jury transcript, see, e.g., United 
States v. Bianco, 534 F.2d at 509-11; 
United States v. First Western State Bank 
of Minot, North Dakota, 491 F.2d at 
                               
  

 

786-788.  
 
[4] We believe that as a matter of fundamental fair-
ness, a Government practice of using the same
grand jury that heard the immunized testimony of a
witness to indict him after he testifies, charging him
with criminal participation in the matters being
studied by the grand jury, cannot be countenanced.
The procedure is so fraught with applicable consti-
tutional problems and with the potential for abuse
that in our supervisory power over the administra-
tion of criminal justice in the district courts of this
circuit, cf. United States v. Toscanino, 500 F.2d
267 (2d Cir.1974), we are compelled to conclude
that the procedure the Government adopted here
falls outside the bounds of permissible prosecutori-
al conduct. Accordingly, we reverse the conviction
of appellant Hinton and instruct that the indictment
be dismissed as to her.FN11  
 

FN11. Having thus reversed her conviction
by upholding her second claim of error, we
need not reach the six additional arguments
advanced by Hinton in support of reversal.  

 
 

III. THE WIRETAPS  
 
Appellants John Darby, Cameron, Hinton, Bates,
and Thelma Darby FN12 argue that the trial court
erred in denying a pre-trial motion to suppress evid-
ence obtained pursuant to two state wiretap orders.
The first order, dated June 27, 1972, and signed by
Justice William Kapelman of the New York Su-
preme Court, Bronx County, authorized intercep-
tion of the narcotics-related conversations of Mat-
thews, Hinton, John Darby, Carter, and others, over
the telephone bearing the number 212-884-2043,
located in Matthews' apartment at 3333 Henry Hud-
son Parkway. The order was extended once and ex-
pired August 24, 1972. The second order, dated Au-
gust 24, 1972, and signed by Justice Samuel Rabin
of the New York State Appellate Division, Second
Judicial Department, authorized the interception of
Matthews' conversations over the telephone bearing
the number 212-979-4022, located in his residence
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at 7 Buttonwood Lane, Staten Island. Both orders
*1011 contained provisions requiring minimization
of interception of calls unrelated to the narcotics in-
vestigation.  
 

FN12. The appellants have standing to
challenge the validity of the wiretap order
since they are persons whose conversations
were intercepted or against whom the in-
terception was directed. N.Y.Crim.P.L. §§
710.20 and 710.10(5.) and N.Y.C.P.L.R. §
4506(2.). See also 18 U.S.C. §§ 2510(11)
and 2518(10)(a).  

 
[5] Appellants claim that the evidence derived from
the wiretap surveillance should have been sup-
pressed as: (1) the Government failed to show as a
prerequisite for the interception orders that normal
investigative techniques would not suffice to un-
earth the conspiracy; and (2) Government agents
failed to minimize the interception of communica-
tions. As the wiretap orders were issued pursuant to
New York law (N.Y.Crim.Proc.L. §§ 700.15(4) and
700.20(2)) and the surveillance was conducted pur-
suant to those state statutes, the validity of the or-
ders must be determined under state law. The equi-
valent federal statutes (18 U.S.C. § 2510 et seq.)
and relevant federal decisional law may, however,
be considered where there is inadequate state case
law on a particular point. United States v. Man-
fredi, 488 F.2d 588, 599 (2d Cir.1973), cert. denied,
417 U.S. 936, 94 S.Ct. 2651, 41 L.Ed.2d 240
(1974); People v. Castania, 73 Misc.2d 166, 340
N.Y.S.2d 829, 833-36 (Monroe County 1973).  
 
[6] Section 700.15(4) provides that an eavesdrop-
ping warrant may issue only “[u]pon a showing that
normal investigative procedures have been tried
and have failed, or reasonably appear to be unlikely
to succeed if tried, or to be too dangerous to em-
ploy.” Section 700.20(2)(d) supplements the above
provision by requiring that every application for a
wiretap warrant must contain a full and complete
statement of facts establishing that normal investig-
ative procedures have been tried and have failed, or
that they reasonably appear to be unlikely to suc-
                               
  

ceed if tried, or to be too dangerous to utilize. We
agree with Judge Mishler that the affidavits submit-
ted to the state courts in support of the wiretap ap-
plication adequately established that normal invest-
igative techniques would be unavailing, and that
they thus complied with the mandates of §§
700.15(4) and 700.20(2).  
 
Judge Mishler noted that the purpose of the stat-
utory requirements is not to preclude resort to elec-
tronic surveillance until after all other possible
means of investigation have been exhausted by in-
vestigative agents; rather, they only require that the
agents inform the authorizing judicial officer of the
nature and progress of the investigation and of the
difficulties inherent in the use of normal law en-
forcement methods. Cf. People v. Holder, 69
Misc.2d 863, 331 N.Y.S.2d 557 (Sup.Ct.Nassau
County 1972). Here, the affidavits submitted to the
state courts by Officer Garay and Detective Nan-
nery indicated that a rather extensive investigation
of Frank Matthews and a number of his cohorts was
already underway; but, as appellants suggest was
the situation, the case against the co-conspirators
was far from “airtight.” The affidavits further indic-
ate, based on ongoing non-wiretap surveillance,
that Matthews was very likely involved in an ex-
pansive narcotics operation, and that he was using
the telephone to further this enterprise. Use of nor-
mal investigative techniques had become increas-
ingly unsuccessful, the affiants stated, as Matthews
had become more and more evasive and had been
changing his phone numbers and his phone usage.
Thus, even though state or federal officers may
have garnered sufficient information without the
use of wiretaps to support an indictment against
Matthews, and possibly against a few others, there
was every reason to believe that additional co-
conspirators were involved who could not be suc-
cessfully investigated without wiretapping. The or-
der instituting wiretapping was thus not in error.  
 
[7] With reference to appellants' claim that the
agents conducting the wiretaps failed to minimize
interception in accordance with statutory require-
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ments and the specific language of the wiretap or-
ders themselves, we also agree with Judge Mishler
that appellants' arguments must fail.FN13 *1012
Section 700.30, N.Y.Crim.P.L., requires in para-
graph 7 that every eavesdropping warrant contain a
provision that interception “shall be conducted in
such a way as to minimize the interception of
[non-pertinent] communications....” In determining
whether the agents have complied with this require-
ment, a requirement included in the wiretap orders,
neither the New York courts nor the courts of the
circuit have applied a precise, mechanical standard.
We must look to whether the agents devised a reas-
onable means of limiting interception, and to
whether they utilized those safeguards in good
faith. See People v. Holder, supra, 331 N.Y.S.2d at
562; United States v. Manfredi, supra, at 600;
United States v. Tortorello, 480 F.2d 764 (2d Cir.),
cert. denied, 414 U.S. 866, 94 S.Ct. 63, 38
L.Ed.2d 86 (1973).  
 

FN13. It should be noted that it is doubtful
that any of the appellants, aside from Hin-
ton, even has standing to challenge minim-
ization; and she may only have standing to
challenge the wiretap at her residence on
Staten Island. The Bronx apartment was
apparently not used as a residence by any
of the appellants. See, e.g., United States
v. Poeta, 455 F.2d 117, 122 (2d Cir.), cert.
denied, 406 U.S. 948, 92 S.Ct. 2041, 32
L.Ed.2d 337 (1972) (only those persons
who have a privacy interest in the resid-
ence in which the tapped phone is located
have standing).  

 
[8] The Government submitted to Judge Mishler af-
fidavits of the agents who executed the wiretap-
ping. The agents stated that, although all calls were
monitored, as soon as a call was determined to be
personal in nature, the recording equipment was de-
activated, and only “spot checks” were thereafter
made to insure that the conversation did not turn to
the subject to narcotics. It has been previously held
that the mere fact that every conversation is mon-
                               
  

itored does not of necessity render the surveillance
violative of the minimization requirements, see,
e.g., United States v. Bynum, 485 F.2d 490, 500
(2d Cir.1973), vacated on other grounds, 417 U.S.
903, 94 S.Ct. 2598, 41 L.Ed.2d 209 (1974), later re-
instated, 513 F.2d 533 (2d Cir.1975), and cases
cited therein. And this is not a case where every
conversation coming into and emanating from the
wiretapped residences was recorded and overheard
in its entirety, as in People v. Holder, supra, 331
N.Y.S.2d at 570. The agents stated below in their
affidavits that they utilized a maximum of five
minutes to ascertain whether a conversation was
pertinent to their investigation or was a distinctly
personal one. While a five-minute ascertainment
period is somewhat long (compare United States v.
Bynum, supra), it was pointed out by the agents that
the identification of types of calls was particularly
difficult because of the conspirators' frequent use of
code language when talking about narcotics, and
because many calls which seemed at the outset to
involve purely personal matters later turned out to
be narcotics related. Here, as in Bynum and Man-
fredi, there was no way to frame screening instruc-
tions so as to avoid the taping of some “innocent”
conversations. The calls were carefully catalogued,
and those catalogues are discussed in some depth
by Judge Mishler. We share his view that while it
may be fairly said that the agents did not strictly
adhere to the minimization instructions, it appears
that a good faith attempt was made to limit intru-
sion into private intimacies so as to preserve the
privacy interests of those whose conversations were
monitored. Judge Mishler thus properly refused to
suppress the wiretap evidence.  
 
 

IV. OTHER ARGUMENTS  
 
[9] McCargo and Cameron contend that the trial
court erred in admitting into evidence proof that
they failed to file any federal income tax returns
during the years 1968-1974. They argue first that
the admission of the returns was based upon Rule
404(b), F.R. of Evid., which pertains to admission
into evidence, for limited purposes, of proof of oth-
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er crimes, and that evidence should have been ex-
cluded as its prejudicial effect outweighed its pro-
bative value.  
 
It is quite apparent from the trial transcript,
however, that the evidence of failure to file tax re-
turns was not admitted under Rule 404(b); but the
proof was offered and was admitted as a corollary
to the Government's presentation of evidence re-
garding large expenditures made by Cameron and
McCargo during several of the years in question;
and the Government's purpose *1013 was to negate
the existence of any legitimate source for the
money they had expended. The court so charged the
jury as to the evidentiary use of the returns and ex-
plained that the jurors could in their discretion infer
from the appellants' failure to file returns that they
had no bona fide source of income upon which they
could have drawn to make their large purchases.  
 
Cameron and McCargo argue, however, that evid-
ence of their failure to file is not probative of the
fact for which it was offered-to show the absence of
any legitimate income source. In United States v.
Falley, 489 F.2d 33, 38-39 (2d Cir.1973), we sus-
tained, as tending to show the lack of any legal
source of income, the admissibility of tax returns
on which the defendants had reported very low in-
come. Appellants contend that Falley is inapposite,
arguing that the failure to file any returns at all, in
contrast to the reporting of low income, could be
the result of any number of noncomparable factors,
and thus admissibility in Falley does not preclude
rejection here.  
 
We are not persuaded by this argument. While
proof of non-filing is concededly of less probative
force than a tax return showing minimal income,
there can be little doubt that it does tend to negate
the existence of a legitimate source of income. It is
hardly conclusive, but it is undeniably relevant. The
determination of the weight which might properly
be accorded it was for the jury's determination, and
they were so instructed. Appellants were free to re-
but this evidence with proof that they had sufficient
prior net worth to fund the expenditures they had
                               
  

made, or that they obtained the necessary funds
through non-reportable, non-taxable sources, but
they apparently offered no such explanations. We
agree with Judge Mishler that the probative value
of the evidence outweighed any incidental preju-
dice, and we uphold the propriety of his ruling ad-
mitting the evidence.  
 
[10] Appellant Thelma Darby claims that she was
irreparably prejudiced by the court's failure to grant
her a severance.FN14 This prejudice allegedly
arose from the fact that she and her husband were
tried together. She argues that she was prohibited
from introducing evidence explaining that the reas-
on she made frequent trips to New York in 1974-75
from her home in Philadelphia was to visit her hus-
band who was then incarcerated in a New York
state prison, and not for the reason suggested by the
Government, that she traveled on narcotics busi-
ness.  
 

FN14. There is some question as to wheth-
er a timely motion for severance was ever
made by Mrs. Darby below. She contends
that while such a motion may not have
been formally made on her behalf, Judge
Mishler considered her to have joined in
the severance motions voiced by three of
her co-defendants. The Government
sharply disputes this contention, and the
relevant portion of the transcript does not
resolve the controversy.  

 
This claim is disingenuous. It is clear from the trial
transcript that while the court instructed both the
Government and several of the defense counsel to
avoid elicitation of testimony regarding John
Darby's incarceration, Judge Mishler explicitly told
Thelma Darby's trial counsel that he was free to
present evidence before the jury that Mrs. Darby
journeyed to New York for the purpose of visiting
her husband. Once given this green light, defense
trial counsel inexplicably failed fully to pursue the
opportunity, except to inquire of a co-defendant
who had taken the stand on his own behalf whether
the witness knew that Mrs. Darby was going to
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New York to see her husband. If there were failure
here, not justified by trial strategy, that failure is
hardly chargeable to the trial court. Absent any fur-
ther specific allegations of prejudice, we are unable
to conclude that it was error to deny a severance.  
 
Appellant Beckwith raises two points of error, both
of which lack substance. First, he claims that his
prosecution was barred by the double jeopardy
clause of the Fifth Amendment. His argument is
based on his indictment in September, 1972, in the
Eastern District of New York for possession with
intent to distribute quantities of heroin and cocaine
in violation of 21 U.S.C. § 841(a)(1), a charge upon
which he was subsequently convicted following a
jury trial.*1014 He claims that the instant conspir-
acy prosecution arises from the same substantive
violations involved in the earlier indictment.  
 
[11][12] While it is concededly true that the 1973
conviction arose out of an incident which was also
part of the conspiracy for which Beckwith was in-
dicted and upon which he was convicted below, his
claim misconstrues the principle of double jeop-
ardy. A conspiracy count may be charged along
with substantive offenses in the same indictment,
Pereira v. United States, 347 U.S. 1, 74 S.Ct. 358,
98 L.Ed. 435 (1954), or it may be charged separ-
ately, and the defendant tried separately. United
States v. Ortega-Alvarez, 506 F.2d 455, 457 (2d
Cir.1974), cert. denied, 421 U.S. 910, 95 S.Ct.
1559, 43 L.Ed.2d 775 (1975). So long as the ele-
ments of each offense are sufficiently distinct from
those of the other offenses separately charged, mul-
tiple violations of the narcotics laws arising out of a
single transaction may be tried in two or more sep-
arate trials. Id.  
 
[13] Here, the charge of Beckwith's involvement
with numerous co-conspirators in a far-flung nar-
cotics venture, and the proof of his active participa-
tion from 1969-1972 in a conspiracy to import
heroin and cocaine and to distribute those drugs in
various United States locations, is irrefragably dis-
tinct from his earlier conviction on a single charge
of possession. United States v. Ortega-Alvarez,
                               
  

supra, at 457-58. His argument that he is entitled to
relief on the ground of collateral estoppel is simil-
arly misplaced for no issue was determined in his
favor at his prior trial on the substantive offense.
See Ashe v. Swenson, 397 U.S. 436, 443, 90 S.Ct.
1189, 25 L.Ed.2d 469 (1970); Sealfon v. United
States, 332 U.S. 575, 578-79, 68 S.Ct. 237, 92
L.Ed. 180 (1948).  
 
[14] In Beckwith's second claim he argues that the
evidence at trial clearly established the existence of
multiple conspiracies rather than the single conspir-
acy charged in the indictment. This claim is frivol-
ous. The sole substantiating point urged by Beck-
with is the fact that Frank Matthews and another
co-conspirator, Miguel Garcia, were separately
charged in an indictment returned by the grand jury
prior to the return of the indictment before us. This,
he suggests, renders inescapable the conclusion that
there was one conspiracy in operation from
1969-1972, and an entirely separate one from
1972-1975. However, the proof against Beckwith
points to the contrary. The testimony of Cameron,
Norman Coleman, Walter Rosenbaum, and others
established that Beckwith worked with Matthews,
John Darby, and other organization members on a
continuing basis throughout 1969-1973. The con-
sistency of personnel, method and type of operation
throughout that period militates against a finding of
discrete conspiracies and facilitates ready distinc-
tion of this case from United States v. Bertolotti,
529 F.2d 149 (2d Cir.1975), where we found an im-
proper consolidation of at least four separate and
unrelated criminal ventures. There was no material
variance here between the indictment and proof.  
 
We are similarly unconvinced by appellant Bate's
conclusory allegations, unsupported by any facts, of
multiple conspiracies. The Government's proof es-
tablished his continuous membership in the Mat-
thews organization from 1972-1975, during which
time he was chiefly involved in the distribution of
drugs in Pennsylvania, both individually and in
conjunction with the Darbys. Here, too, there is no
evidence of prejudicial variance.  
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[15] Relying on Massiah v. United States, 377 U.S.
201, 84 S.Ct. 1199, 12 L.Ed.2d 246 (1964), appel-
lant Carter contends that tape recordings of conver-
sations between him and Norman Coleman, a Gov-
ernment witness, were erroneously admitted into
evidence at trial. In 1972, subsequent to his agree-
ment to cooperate with the Government, Coleman
was outfitted by federal agents with a Kel transmit-
ter. On June 5 and August 22 of that year, he recor-
ded on the Kel set two conversations he had with
Carter. At the time the recordings were made,
Carter was under indictment*1015 on a Maryland
state narcotics charge and was represented by coun-
sel in that pending case. Carter contends that the
tapes were obtained in violation of his rights under
Massiah as the federal agents were aware of the
Maryland prosecution.  
 
Carter's claim is illfounded. His statements to Cole-
man on June 5 and August 22, 1972, were elicited
and recorded in the course of an investigation
wholly distinct from the indictment in Maryland.
Massiah speaks only to the situation where in the
absence of retained counsel, statements are deliber-
ately elicited from a defendant in connection with a
crime for which he has already been indicted. 377
U.S. at 206, 84 S.Ct. 1199. See also United States
v. Edwards, 366 F.2d 853, 873 (2d Cir.1966), cert.
denied sub nom. Jakob v. United States, 386 U.S.
908, 87 S.Ct. 852, 17 L.Ed.2d 782 (1967). The
statements were properly admitted.  
 
[16] Carter next contends that irreparably prejudi-
cial error was committed at trial when Special
Agent Louis Candell of the Drug Enforcement Ad-
ministration, testifying regarding one of the taped
Carter-Coleman conversations, inadvertently men-
tioned that Carter had referred to his pending nar-
cotics case in Maryland.FN15 In response to
Carter's immediate objection, Judge Mishler ex-
cused the jury. He denied Carter's motion for a mis-
trial, but inquired of his counsel whether he wished
a corrective instruction to be given to the jury.
Counsel declined the offer, stating that he feared
that any further comment would merely accentuate
                               
  

 

the problem.  
 

FN15. The relevant portion of the tran-
script reads as follows:  

 
 

“(Tape played.)  
 
 
 

A [Candell] (Continuing) At this point Mr.
Carter is talking to Mr. Coleman and he
told him that he didn't have or forgot his
money and he is asking Mr. Coleman to
lend him some money and Mr. Coleman
says he has about $100 on him and Mr.
Carter asks Coleman for $20.  

 
(Tape played.)  

 
A [Candell] (Continuing) Mr. Coleman
asked Mr. Carter, he said ‘When are you
going to be ready to do something’ and as I
said earlier, Mr. Carter didn't respond spe-
cifically to that question. He began to en-
gage in a conversation about a pending
narcotics case that he had against him in
the state of Maryland....” [Emphasis ad- ded] 

 
Undeniably, the reference to Carter's pending in-
dictment in Maryland in the jury's presence consti-
tuted error. However, because of the overwhelming
evidence of Carter's guilt and the nature and context
of the comment, we are constrained to conclude
that the error must be deemed harmless. It is im-
portant to note that agent Candell did not say that
Carter had spoken of a conviction on a narcotics
charge; the comment referred to a case pending
against Carter. The outcome of that prosecution
was not revealed to the jury. Further, the comment
was not induced by the Government; it was inad-
vertent. Finally, the improper reference occurred on
the tenth day of a ten-week-long trial during which
the jury heard thousands of pages of testimony. The
comment did not serve to deprive Carter of a fair
trial. See United States v. Stromberg, 268 F.2d 256,
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269 (2d Cir.), cert. denied, 361 U.S. 63, 80 S.Ct.
119, 4 L.Ed.2d 102 (1959) (inadvertent reference to
defendant's having served time in jail was “an isol-
ated [incident] during the course of a long trial”;
curative instruction given); Hardy v. United States,
119 U.S.App.D.C. 364, 343 F.2d 233, 234 (1964),
cert. denied, 380 U.S. 984, 85 S.Ct. 1353, 14
L.Ed.2d 276 (1965) (reference by government wit-
ness to defendant's having done “time in the penit-
entiary”; curative instruction declined).  
 
Appellant Cameron argues that the admission into
evidence at trial of statements made by him at the
77th Precinct station-house in Brooklyn, New York,
on February 7, 1975, was error. He contends first
that the statements were elicited and recorded in vi-
olation of his Fifth and Sixth Amendment rights as
defined in Massiah v. United States, supra, and
second, that the admission of the statements consti-
tuted a “gross abuse of discretion.”  
 
After the instant indictment was returned by the
grand jury in January, 1975, but before it was un-
sealed in February of *1016 that year, Cameron
was kidnapped by Black Muslims, apparently for
reasons having to do with his narcotics activities.
The story of his three days in captivity is a sordid
tale of brutality and deprivation, the specifics of
which we need not explore here. Suffice to say that
he was released in the early morning hours of Feb-
ruary 7 after the payment of a ransom and arrived
in somewhat battered condition at a relative's home
in Brooklyn shortly thereafter. Upon his arrival, he
was met by eight New York City police officers
and was persuaded to go with them to the 77th Pre-
cinct for a “debriefing” regarding his kidnapping.
Present at the police station were not only the New
York authorities who questioned him, but also two
of the federal agents, Officer Garay and Special
AGent Mulhearn, who had been investigating
Cameron's narcotics activities for purposes of the
federal indictment. Cameron was then questioned
without an attorney present for some 4 1/2 hours,
FN16 and the entire interview, unbeknownst to
Cameron, was tape recorded. Certain self-
                               
  

 

inculpatory statements regarding his narcotics
activity made by Cameron in the course of the in-
terview were admitted into evidence at trial follow-
ing Judge Mishler's conduct of a suppression hear-
ing.  
 

FN16. No Miranda warnings were given
Cameron, and prior to trial he sought to
suppress the statements on the additional
ground that they had been elicited in viola-
tion of his rights under Miranda v. Ari-
zona, 384 U.S. 436, 86 S.Ct. 1602, 16
L.Ed.2d 694 (1966). Judge Mishler ruled
that Miranda was inapplicable here as
Cameron was questioned as the victim of a
crime, not as a suspect, and the interview
was non-custodial. Cameron has appar-
ently now abandoned this argument.  

 
[17] Turning to the first prong of Cameron's argu-
ment, his Massiah claim, we do not agree that the
statements were obtained in violation of Cameron's
Sixth Amendment rights. While the federal agents
were present in the stationhouse at the time of
Cameron's questioning, they merely listened to the
interview over an intercom of sorts down the hall
from the room in which the debriefing was conduc-
ted. They neither posed questions nor suggested
lines of inquiry. Further, as Judge Mishler emphas-
ized, while the New York police officers who ques-
tioned Cameron were aware of a federal investiga-
tion of appellant's narcotics activities, they were not
told of Cameron's pending federal indictment. As
we previously stated in United States v. Garcia, 377
F.2d 321, 324 (2d Cir.), cert. denied, 389 U.S. 991,
88 S.Ct. 489, 19 L.Ed.2d 484 (1967), Massiah does
not “apply in a case in which the questioner was
completely unaware of the existence of the indict-
ment and was not seeking information about the
crime the indictment charged had been committed.”
Here, Cameron was taken to the stationhouse for
the avowed purpose of questioning him as a kidnap-
ping victim, not as the suspect of a federal crime;
and there is no indication that this was a ruse or
surreptitious effort by the federal agents to gather
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post-indictment evidence improperly. It would take
some distortion of the facts to conclude, as Camer-
on would have us conclude, that this was a deliber-
ate effort by the New York authorities to elicit in-
criminating statements concerning his involvement
in the crime for which he had been indicted by the
federal grand jury. United States v. Garcia, supra.
Finally, the fact that the officers in the 77th Pre-
cinct had been telephoned at some point prior to
Cameron's interview by an attorney representing
Cameron in a separate pending criminal appeal did
not, under Massiah, obligate the officers to notify
that attorney prior to interviewing Cameron. See
United States v. Masullo, 489 F.2d 217, 222-23 (2d
Cir.1973).  
 
[18] We are also unpersuaded by Cameron's claim
that he was forced to accompany the officers to the
77th Precinct and to remain there against his will,
and therefore that his statements were not voluntar-
ily made. After hearing the officers' and Cameron's
accounts of the interview at the suppression hear-
ing, and after reviewing the transcript of the inter-
view, Judge Mishler concluded that Cameron's
statements at the stationhouse had been freely and
voluntarily made. He found that Cameron, a college
graduate with “extraordinary familiarity*1017 with
leading Supreme Court decisions,” was fully aware
of his right to refuse to be interviewed, and knew
that the police had no lawful means to compel him
to answer questions. We find no error in the trial
court's well-supported conclusion that Cameron's
statements and presence at the stationhouse were
“matters of choice.”  
 
[19] Cameron's assertion that it was an abuse of
discretion for Judge Mishler to admit the station-
house statements is insubstantial. This argument ap-
pears to be premised on the erroneous assumption
that the statements were admitted as evidence of
other crimes. The transcript demonstrates, however,
that the statements were admitted as admissions rel-
evant to proof of his membership in the narcotics
conspiracy. And it can hardly be contested that
statements such as “[y]ou might thing I'm a bad guy
                               
  

 

because I deal in drugs, I, I've sold drugs,” or
“when you are in drugs, ... I don't mean no street
corner pusher-you got a network of so much in-
formation....” were relevant to Cameron's know-
ledge of, and his intent and culpability with refer-
ence to, the crime charged. In the first statement
heard by the jury, Cameron spoke of his former in-
volvement in the “business” when “I had what I
paid them in my closet. My wife could put her hand
on it just like that.” The jury could reasonably infer
that the “business” of which he spoke was narcot-
ics, and the statement was of particular relevance
inasmuch as there had earlier been testimony at the
trial that Matthews kept money used in the narcot-
ics operation stacked in piles in a closet at 130
Clarkson Avenue. These, and additional statements
regarding extortion practiced upon narcotics dealers
in Philadelphia, the slaying of “one of Frank Mat-
thews lieutenants,” and Cameron's view that the
drug business was “all over” because the “guys that
are in it are stuck in it, but there ain't no new guys
coming in,” tended to show Cameron's familiarity
with the Matthews operation and narcotics activity
in general. We accordingly uphold the admissibility
of the statements.  
 
We have carefully considered the remaining two
claims advanced by Bates, and John Darby's addi-
tional point, and we find them to be without merit.  
 
Judgment of conviction reversed as to Hinton, with
instructions that the indictment be dismissed as to
her; judgment affirmed as to all other appellants.  
 
C.A.N.Y.1976  
U.S. v. Hinton  
543 F.2d 1002  
 
END OF DOCUMENT  
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